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SUPREME COURT NOMINEE | The Battle Over Same-Sex Marriage
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Lambda Legal, a gay advocacy
group, agresd, “Whoever gets ap-
pointed 15 going to be on the
court for a long time, and eventu-
ally, these issues are going to
reach the Supreme Court,” Da-
vidson said.

Althiough the stakes are high,
both sides are downplaying the is-
EuE fnr S[IHIEEED TEasons

Scme gay leaders warn against
making gay issues a focus of the
confirmation  hearings, fearing
such a move could backfire

Very [ew Democratic senators
support same-sex marriage, and
the public remains largely op-
posed to the idea, Activists are ad-
vising the Senate Democrats to
address the issue indirectly under
the rubric of a constitutional right
[{s] pr]'.'ar:g.-.

Privacy rights underpin nat on-
Iy the Supreme Court’s 1973 Roe
vi, Wade decision permitting
abortion but alse the landmark
2003 Lawrence vs. Texas decision
that stuck down state sodomy
laws,

Religious conservatives want to
aveid imposing a litmus test on
gay rights so that liberals cannot
demand one on abortion. Bush
himself has carefully avoided do-
ing 5o

"“Wie're not setting litmus tests;
it’s the other side doing that," said
Peter Sprigg, vice president for
policy at the Family Research

Council,

Sull, he added, “T would say
that we would not want a candi-
date to say they considered Law-
rence v Texas to be settled law ar
bevond the scope of review on
constitutionzal grounds.”

The sensitivity of the gay rights
issue became clear Last week with
the revelation that Roberts pro-
vided free legal advice for gay
plaintifls on a groundbreaking
1996 Supreme Court case, Bomer
vs. Evans, which struck down a
Colorado ballot initiative banning
antidiserimination Laws for gays.

The work sparked momentary
alarm among religious conserva-
tives that Eoberts could harbor se-
cret sympathies.

Maost religions conservatives
said they had been assured that
Raoberts would be reluctant as a
judge to overturn the will of vol-
ers or legislators despite his work
on Romer, although a Virginia
proup, Public Advocate of the
United States, said Tuesday it
would oppose his nomination.
Cay rights groups say his work on
the case does nothing to reassure
them.

Same-sex marriage was a cen-
tral cultural issue in the 2004
presidential campaign after the
Massachusetts high court made
that state the ficst ever to allow
such wnions, For religions conser-
vatives, the ruling epitomized ac-
tivist judges imposing their own
moral code and overriding legis-
latures and voters.

"“You had four members of the
Massachusents Supreme Judicial
Court who suddenly found a cight
o same-sex marriage in the oldest
wTitten constitution sl enforced
i the world,” said Jan LaRue,
chief counsel of Concerned
Women for America. “That is a
prime example of what we maan
by qudicial activiem,"

The decisicn became a rallving
cry for voter mobilization drives
that helped win re-election [or
Bush — who denounced the rul-
ing and promised to nominate
conseraative udges, I also lueled
a raft of state constituticnal
amendments to ban  same-sex
matriage as well as an effort in
Congress to amend the US Con-
stituwtionn,

Bush’s promise to name con-
servatives justices, “maore than
perhaps any other, charged me
and millions of other values vot-
ers goross the land to vote for Mr,
Bush,” Perkins said after Justice
Sandra Day O'Connor's retire-
ment, He said the new court va.
cancy “presents the mest impor-
tant opportunity we may have for
decades to stop the nation's courts
fram stripping away our Judso-
Christian hertage.”

The Massachusetts ruling re-

plovs i

lied heavily on the Lawrence deci-
sion that decriminalized homo-
sexuality. That 53 ruling was
penned by Justice Anthony Ken-
nedy, a Republican appointee of
President Romald Reagan, de-
nounced afterward as “the most
dangercus man in America® by
Focus on the Family founder
James Dobson.

The stakes are every bit as high
for Jeshians and gavs

A Supreme Court  ruling
against same-sex marriage would
be disastrous for the gay rights
movenent, which views marriage
ac a core right that could in one
strake eliminate nearly all other
farms of discrimination

Fearing such a setback, gay le-
gal advocacy groups are deliber-
ately helding back on challenges
to the 1996 federal Defenss of
Martiage Act, even though the
Massachusetts marriages present
the first cpportunity to challenge
that law,

[nstead, they are concentrating
an F!Etti-l'lg. more state Ccourns of
legislatures to permit same-sex
marriage or civil unions while
waiting for cultural norms to shift
in their favor.

Gay advocacy groups are “iry-
ing to rake it possible for more

same-sex couples to marey in
maore parts of the country before
this matter geis taken to the Su-
preme Court,” Davidsen  sad
“That's not at all unuseal 10 vari-
cus human rights struggles. You
don’t ask the highest court to de-
cide questions until theyv've been
vetted by other courts and mare
discussed by the general public,”

The only gay rights-related
case on next term’s Supreme
Court docket addresses whether
colleges can keep military recruil-
ers off their campuses because the
military  discriminates  against
gAY

Bigeer issues may still be sever-
al years nff.

These include a challengs to
Mebraska's constitutional amend-
ment banning not only same-sex
marriage but alse civil untons, do-
meestic partnerships or any simslar
contract between leshian and gay
couples,

1.5, District Judge Joseph Ba-
tzillon struck down the amend-
ment as vielating the Constitu-
ticn's guarantee of equal protec-
tieat, citing Romer vs, Evans. Bath
sifes vow to take the case to the
Supreme Court,

Cay rights groups are hughly
skeptical of Boberts on the basis of
his decisions in the District of Ce-
lumbia Court of Appeals and his
work for the Reagan and first
Bush administrations that imply a
narcow view of the judiciary's role

in overseeing executive and leg-
islative actian.

They will be concentrating on
whether Roberts believes the

. Constitution contains a right to

privacy, and whether he believes

the Bomer case he helped win was

coreectly decided.

e Jugdicial rastraint is 1 hutz-

word just like activast judge.” said
Evan Wolfson, head lfeedc-m

to Marry. “E'rervbod_:.-s in faver of

indicial restraing, but what does it

mean? If it means not acting 45 4

check against majoriaran excess-

e ar Eﬁnmgg mnsntuhmal

rights against improper gn-ﬂern-

ment action, then restraing i ot

somelhiﬂ% adrrurable.”

Iost of Kobens” work — such
as a cecision he joined in Hamdan
v Rumededd allowing military toi-
bunals — shows "a very cramped

view of constitutional protection
for perscnal liberty” Wolfson

Creaffrey Kors, executive direc-
tor of Equality California, finds
no reassurance in Roberts' work
an Romer.

“I1t) tells us absolutely nathing
about his views on whether lesbi-
an, gay, bisexual and transgender
Americans are prolected by the
Conszitution ar whether our refa-
tionships are entitled to equal
protection,” Kors said.

E-mail Carolvn Lochhead at
clochhead@sichronicle.com,



